Emergency Bill No. 18-01
Concerning: _Massage _ Businesses
Licensing

Revised: _7-19-01 Draft No. _5
Introduced: May 15, 2001

Enacted: July 24, 2001

Executive: August 1, 2001

Effective: August 1, 2001

Sunset Date: _None
Ch. _18 , Laws of Mont. Co. 2001

CoUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: Council President at the request of the County Executive

AN EMERGENCY ACT to:
@ require certain persons who do not hold a state massage therapists' certificate or
massage practitioners' registration to obtain a County massage worker's license
[[under certain circumstances]];
2 require certain businesses [[ that provide massages and do not employ only state-
certified massage therapists or registered massage practitioners]] to obtain a County
license for a [[“]] massage establishment([[”]], and require the manager of each

massage establishment to obtain a manager's license; and
3 generdly regulate the practice of massage [[by people who are not state certified]] in

the County to the extent it is not regulated by state law.

By amending
Montgomery County Code
Chapter 24, Health and Sanitation
Section 24-11
Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted fromexisting law by original hill.
ini Added by amendment.
[[Double boldface brackets]] Deeted fromexisting law or the bill by amendment.
*oxkox Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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EMERGENCY BILL NO. 18-01

Sec. 1. Section 24-11 isamended asfollows;

24-11. Massage.

@

Definitions. In this Section, terms that are defined in the state Hedlth
Occupations Article have the same meaning, and the following words

and phrases have the following meanings [indicated]:

1)

(2)

Massage [means the external manipulation of the soft tissues of
the human body for purposes of relaxation or stress reduction.
Massage does not include any activity for which alicenseis
required under State law, including the use of spina or joint
manipulation, mobilization, therapeutic exercise, ultrasound,

radiant heat, or eectrical stimulation] has the same meaning as

“massage therapy” under 83-5A-01 of the Hedlth Occupations
Article.
M assage establishment [means]: any business [[that provides,

alows aperson on its premises to provide, or directs or refers a

person el sawhere to provide, massage for compensation ether
directly or indirectly:]]

[[(A) i at [the] abusiness|ocation in the County; or]]

[(B)] [[ii. &t any other location in the County; and]]

[[(B) whoseemployees, agents, or contractors perform massage

and who are not certified massage therapists or registered
massage practitioners]] where any employee, agent, or
contractor who is not a certified massage therapist or
registered massage practitioner under state law performs a
massage
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EMERGENCY BILL NO. 18-01

Director [means]: the Director of the Department of Health and
Human Services, or the Director's designee.

Board: the Maryland State Board of Chiropractic Examiners.
Department: the Department of Hedth and Human Services.

M assage establishment manager: an individua who acts as the

manager of a massage establishment. ]

M assage establishment worker: an individua, not exempted

under subsection (b), who administers massages to other
individuals]]

(b) Scope. This Sectiondoes not gpply to:

A

[(0)] ()

an individua with alicense, regidtration, or other approval issued

by the Board to provide massage under 83-5A-05 of the Hedlth
Occupations Article[[.]];
an ahlgtic traner who:

(A) iscertified by anationally recognized athletic trainer
certification agency identified by the Director and works
under the supervision of aphysician, while functioning in
[[the courseof]] the athletic trainer’ s professional capacity;

(B) isemployed by an accredited educational ingtitution, while
performing professiona duties at that indtitution; or

(C) isemployed by aprofessona sports team, while tregting
members of that team; and[[.]]

a[[massage establishment]] business in which every personwho

performs massage is a certified massage therapist or registered

massage practitioner under State law.
M assage establishment[[5]].
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Any [[person who operates g ] massage establishment [in
the County] must [obtain an annual] have a license [from
the Director] issued by the Director under this Section.
The licensee is the owner of the establishment. If the

owner is not an individual, the owner must designate on
the application an individua as the owner's representative.
The owner's representative must consent on the application
to be so designated. The representative must accept any
notice sent to the owner under this Section. If the owner
does not pay any fine, penalty, or fee due under this
Section, the Director may collect the fine, penalty, or fee
from the owner's representative. The owner must not
designate an individua as its representative under this
subsection if the individua is not qualified to receive a

manager's license under subsection (d).
The [[massage establishment must have thel] licensee or a

licensed manager must beon the premises at dl times
while the establishment is occupied.

A person must not own or operate a massage

establishment without obtaining a massage establishment

license. This requirement may be enforced by the

Director or the Police Department.

The Director or the Police Department may close [[the

businessoperating as]] an unlicensed massage

establishment until the business and each person owning or

operating the businessobtains a license under this Section.
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Except as otherwise provided in this Section, the Director must,
with the assistance of the Police Department, review each

application and issue a massage establishment license if:

(A) theapplicant meets the requirements of this Section, is
qualified under standards set by Executive Regulation

[[under method (2)]], and completes alicense application
form provided by the Director;

(B) the massage establishment facility meets minimum
standards set by Executive Regulation [[under method
(2]1; [and]

(C) theapplicant pays[a] an application fee and license fed].];

and
(D) the establishment complies with all applicable zoning,

health, fire prevention, and building laws and regul ations.

The Director must conduct a prelicensing inspection of any
massage establishment, and [such] may conduct other inspections
[as required by regulation] necessary to enforce this Section

A massage establishment must meet minimum standards set by
regulation at all times.

Any person who operates a massage establishment [[as owner or
manager]] must not [compensate another person for performing]
perform or alow another person to perform amassage [in the
County] unless [[that]] the person who performs the massage:
[[has avalid County Massage]] [Practitioner or Technician
registration certificate] [[establishment worker'slicensd]

(A) Iisacertified massage therapist or registered massage
practitioner under state law; or
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(B) hasavalid County massage worker's license
Any person who operates a massage establishment [[as owner or

manager]] [in the County] must permit a County police officer or

the Director [or Director's designee] to enter the massage
establishment at any time during operating hours, and at any
other time in an emergency [that endangers hedth or life] or
when the establishment is occupied.

Any person who operates a massage establishment [[as owner or

manager]] must not alow a person of one gender to massage a

person of another gender. This [[paragraph]] restriction does not

apply if the personwho performs the massage is a State-certified

massage therapist or registered massage practitioner.

A massage establishment license has aterm of one year and

must be renewed annualy.

(A) A massage establishment license must not be transferred

from one person to another.

(B) A massage establishment license must not be transferred

from a location to another location [[without the Director's

prior written approval]] until alicenseis issued for the new
location.

(C) A massage establishment license applies to asingle

location specified in the license.

If an applicant for a massage establishment license does not own
the building where the establishment would be located, the

building owner must approve the use of thebuilding as a massage

establishment on a form provided by the Director.

[[People managing massage establishments]] M assage

-6-
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establishment manager.

@)

[[Any]] Thelicensee, if an individua, and any person who

including an owner's representative designated under subsection
(€)(1)(A), must obtain a massage establishment manager’ slicense

from the Director and renew the license each year.

Except as otherwise provided in this Section, the Director must,

with the assistance of the Police Department, review each

application and issue alicenseif the applicant is qualified under
this Section and thestandards established by regulation. Each
applicant must:

(A) complete an application form provided by the Director;
(B) submit proof of good hedlth required by the Director;

(C) pay the application and licensefee;

(D) beatleast 18 years old;

(E) have not been convicted of, pled quilty or nolo contendere

to, or served any term of probation as aresult of being

charged with:
() afdony;

(i) acrimeinvolving moral turpitude;

(iii)  violation of acontrolled dangerous substances law;

or
(iv) violation of any law regulating the practiceof a

hedlth occupation; [[and]]
(F) not habitualy use any drug or adcohalic beverage to an

extent that impairs professiond performance;
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(G) provide apassport-gze photograph, fingerprints, and alist

of the applicant's occupation or employment for the 3 years

before filing the application; and

(H) if the applicant is not aUnited States citizen, provide

evidenceof legd presence and employability in the United
States.
M assage [Practitioners and Technicians] worker.

Any person who performs [a] massage [for compensation in the

County] for compensation and who is not a[[massage
establishment worker,]] certified massage therapif[[,]] or

registered massage practitioner under state law must[[:]]
[[(A)]] obtain [an annud] a massage [[establishment]] worker’s

license [registration certificate] from the Director and
renew the license each year[[; and

(B) provide massage only to persons of the massage worker’s

same gender]]. Anindividua may apply for alicense

under this subsection only if the individual is expresdy
exempt under §3-5A-05(a)(2) of the Headlth Occupations

Article from the certification and regigtration reguirements
of that section.

Except a5 otherwise provided in this Section, the Director must,

with the assistance of the Police Department, review each

application and issue alicenseif the applicant is qualified under
this Section and thestandards established by regulation. Each
applicant must:

(A) complete an application form provided by the Director;
(B) submit proof of good hedth;

-8-
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have successfully completed at [east 500 hours of massage

have not been convicted of, pled guilty or nolo contendere

(C) pay the application and licensefee;

(D) Dbeatleast 18 yearsold;

(E) have satisfactorily completed at |east 60 credit hours of
education at an ingtitution of higher education as defined
by State law;

(F)
training provided by an organization approved by the
Board; and

(G)
to, or served any term of probation as aresult of being
charged with:

() afeony;

(i) acrimeinvolving mora turpitude;

(i)  violation of acontrolled dangerous substances law; or

(iv) violation of any law regulating the practiceof ahedth

occupation;
not habitualy use any drug or dcohaolic beverage to an

extent that impairs professiona performance;

provide apassport size photograph, fingerprints, and alist

of the applicant's occupation or employment for the 3 years

before filing the application; and

If the applicant is not a United States citizen, provide

evidenceof legd presence ad legd employability in the
United States.

Except as otherwise provided in this Section, the Director must

Issue a Massage Practitioner registration certificate if the

applicant:
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completes aregistration form provided by the Director;

submits proof of good health;

pays aregistration fee;

has either:

(i)  successfully completed at least 500 hours of
massage training provided by an organization
approved by any state of the United States or the
District of Columbia; or

(i)  passed an examination of massage knowledge and
skill approved by any state of the United States or
the Didtrict of Columbial]

[(3) Except asotherwise provided in this Section, the Director must

Issue a Massage Technician registration certificate if the

applicant:

(A) completes aregistration form provided by the Director;
(B) submits proof of good hedlth; and

(C) paysaregistration fee.]

[(4)] (3) A personwho holdsalicenseissued under this Sectionand
who is not a certified massage therapist or registered massage

practitioner [or Technician] under state law must not perform [a)

massage [in the County for compensation] except as the agent or

employee of a massage establishment [with] that has avdid

County license.

(4) A massage worker licensed under this subsection must only

massage persons of the worker’ s same gender.
(5) A massage [[establishment]] worker’ slicense must not be

transferred from one individua to another.

-10-
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[(d)] (f) Fees. The County Executive must set application and license [and

registration] fees by Executive Regulation under method [(2)] (3) that
substantially cover the cost of administering this Section.

[(e)] (g) Denial or Revocation of license [or registration]. The Director may

refuse to issue alicense [or registration certificate] under this Section,

and may suspend or revoke alicense [or registration certificate] issued

under this Section, after a hearing for which reasonable notice has been

given, if the licensed[[, registrant,]] or applicant:

(1) violatesany provision of this Section;

(20  submitsfraudulent information in support of alicense [or
registration] application under this Section;

(3) isconvicted of, or pleads guilty or nolo contendere to, or is
ordered to serve aperiod of probation after being charged with:
(A) afdony;

(B) acrimeinvolving moral turpitude;

(C) violation of acontrolled dangerous substances law; or
(D) violation of any law regulating the practice of a hedlth
occupation;
(4) habitudly uses any drug or acoholic beverage to an extent that
impairs professiona performance; or
(5) isgrosdy negligent in the performance of massage.
[Any person aggrieved by the Director's order under this subsection
may appeal to the County Board of Appealswithin 10 days after
receiving the order. Thefiling of an appeal does not stay the
Director's order unless specifically provided in the order.]

Notice and opportunity for hearing.

-11-
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Notice. After [[determining]] finding that one or more grounds

for denid, suspension or revocationof alicensecould exist, the

Director may serve a written notice on the licensee or applicant in

person or by regular mail, postage prepaid, addressed to the

person’s last known address as maintained in the Director’s file.

Serviceon that person by mail is effective 3 days after mailing.
The Director must also post a written notice at a conspicuous

place on the establishment for which the license was or would be
issued. The written notice must, at aminimum[[,]];

[[(D]] (A) state that the Director has found that the licensee or
applicant may be subject to denid, suspension, or

revocation;
[[(D]] (B) identify the specific grounds for the Director’s finding;

and

suspension or revocationof the license. The [[dateof the]]

hearing must be held at least 5 days after serviceof the

Director’s notice, unless the parties agree to an earlier date.

Hearing. The Director or adesignee may conduct the hearing.

At the hearing, the licensee or applicant may present evidence

and witnesses to refute the grounds cited by the Director for

denying the application or suspending or revoking the license,

and the County and any other person may submit relevant

evidence. The rdevant records of the Department are part of the

hearing record. Within 3 days after the hearing closes, the person

conducting the hearing must render adecision in writing, giving

the reasons for the decision. That decision s fina and is subject

-12-
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to judicia review under the Maryland rules for review of
administrative decisons.

Fallure to appear. A licensee or applicant who after notice does

not appear at a hearing waives the right to a hearing and consents
to the action that the Director proposed in the notice. The

Director may deny the application or suspend or revoke the

license as proposed in the notice.

Notice and Effective Date of Suspensionor Revocation. The

Director and must be served on the licensee or applicant in person

or by regular mail, postage prepaid, addressed to [[that person’s]]

the applicant or licensee's |ast known address as maintained in the

Department’s files. The Director must also post a written notice

of the decision at a conspicuous place on the establishment for
which the license was or would beissued. A suspensionor

revocation takes effect on theday the Director’ sdecision is

delivered in person or posted, whichever occurs firg [[or 3days
after it is mailed]]. To facilitate enforcement of this provision,

the Director may require the [[person|] applicant or licensee to
[[come to]] appear at the Director’ s office at aspecific timeto

receive a copy of the decision and be prepared to surrender the

license. If alicensee or applicant does not appear to receive the

Director’ sdecision, the Director’ s decision is effective on the

date and time the licensee or gpplicant was directed to appear.

Surrender of license and security. [[Upon the suspension or

revocation of]] When alicenseis suspended or revoked, the

Director must take custody of the suspended or revoked license.

- 13-
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Upon receipt of noticeof alicense revocation or suspension, unless

otherwisedirected[[,]] the licensee must, within 24 hours:

(1) placethelicensein the mall, postage prepaid, addressed to the

Department; or
(2) physcdly ddiver the license to the Department.

If the Department does not receive [[the]] asuspended or revoked

license within 48 hours after notification, excluding weekends or alegd

holiday, or as otherwisedirected, the holder of the licenseviolates this
Section. [[and, in]] In addition to any other penalties that may be
Imposed, the director or Police may:

(1) remove the revoked or suspended license from the business

location; ad

(2) closethe placeof business until the person operating the business

obtains alicense.

(k) Appeals.

(O] 1)

(1) Any person aggrieved by the denid, suspension, or revocation of

any license under this Section may seek judicia review under the

Maryland [[Rules of Procedure]] rules for review of

adminisgtrative decisions.
(2) The Director'sdecisionto deny alicense must not be sayed

pending apped. Fina administrative action that revokes or

suspends a license may be stayed pending appeal only if:

(A) the court finds that the public hedth, safety, or welfare will
not be endangered during the appeal; and
(B) abond of $100,000 is posted.
Penalty.

- 14-
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[(D] A person has committed aclass A violation if the person:
(A) violates any provision of this Section[subsection (b)]; or
(B) submits fraudulent information in support of alicense
application under this Section.
[(2) A person has committed aclass B violation if the person:
(A) violatesany provision of subsection (c); or
(B) submits fraudulent information in support of registration
under this Section.]
Sec. 2. Emergency Effective Date.
The Council declares that an emergency exists and that thislegidation is
necessary for the immediate protection of the public health and safety. This act takes

effect on the date on which it becomes law.

Approved:

IN) July 25, 2001
Blair G. Ewing, President, County Council Date
Approved:

IS August 1, 2001
Douglas M. Duncan, County Executive Date

Thisisa correct copy of Council action.

IS August 2, 2001

Mary A. Edgar, CMC, Clerk of the Council Date
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